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Looking at the last five years, what are the big trends in US
disputes?
There are fewer trials and a greater focus on alternative dispute resolution. Virtually every
significant commercial dispute goes to mediation and there’s also an increased reliance
on arbitration.

What’s driving that?
One factor is cost. It’s very expensive to litigate matters fully in the courts. The second
factor is the desire to minimise risk by having a negotiated solution, or through arbitration
having a more expert finder of fact than a jury would be to decide a case.
This has been a fairly long-term trend, but it’s been more noticeable over the last threeto-five years. It started in the securities industry and the construction industry, and
it’s spread to the financial industry. Now it is very common in all forms of commercial
agreements and that trend has been accelerated, in this country at least, by the courts
taking a very pro-arbitration stance.

Historically, foreign litigants can be wary of the American courts. Will
the US keep attracting foreign parties for disputes resolution?
I believe so. The US has a well-developed body of law, the judicial process is quite
independent of corruption, and it provides a very reliable and predictable dispute
resolution process.

Do you see the pandemic triggering a large cycle of disputes?
Yes, but it’s had a more immediate effect. It’s had a tremendous interruptive effect on
pending cases; cases with nothing to do with the pandemic. The courts are simply not
in a position to have jury trials and, for the most part, not to have judge trials. When
the pandemic passes its acute phase, there will be a huge backlog of criminal and civil
cases – and the criminal cases will have priority. This means civil cases are being delayed
by a matter of years in most jurisdictions. With respect to coronavirus litigation, the most
significant thing is involving insurance coverage. Our firm is involved in having brought
one of the first class actions alleging there is coverage under general liability policies for
Covid-related interruptions of business – that will be a major issue playing out in many
courts around the country and the UK as well.

Aside from insurance, what other litigation are you expecting from
Covid-19?
There’s going to be some fallout litigation regarding force majeure clauses, there’s also
going to be litigation arising from insolvencies from companies going out of business due
to the pandemic.

“Agencies that were rendered
almost toothless under the Trump
administration will now be able to be
more aggressive with enforcement.”
How well have US civil courts stood up to pandemic disruption?
They’ve done a very good job on everything except full trials. We’re having appellate
proceedings go forward with arguments on Zoom or by telephone – even in the US
Supreme Court. At the lower levels of the courts there are routine hearings on Zoom all the
time. What is not happening is many courts having fully blown trials – especially jury trials
conducted remotely. And that’s something unique to our country. In England, with the
exception of libel cases, civil cases are not tried to a jury. But here they are, and it’s much
more complex to have a remote trial with a jury than just a judge or an arbitration panel.

How much scope do you see for US courts to improve their use of
technology? Will that happen in the next five years?
The judges are discovering that many more things can be done remotely using technology
than ever before and it’s not necessary to have a personal appearance from counsel or
witnesses on many routine items. That will continue even after coronavirus recedes. It
doesn’t make sense to run down to court, wait an hour for a 10-minute hearing on a routine
discovery matter which the court can handle by a videoconference very efficiently.

We have a Biden presidency – how will that impact the disputes and
regulatory environment?
We’ll see in the Biden administration more types of regulation and litigation related to
that regulatory effort than we did in the Trump administration. First, it’s reasonable to
think antitrust enforcement will be more robust – that usually leads to a lot of private
suits. There will be more environmental regulation and more cases challenging that
regulation in the courts. The third area will be a renewal in the litigation brought by
consumer finance protection agencies to protect consumer rights – those died down
during the Trump administration. And there will be more suits brought by government
and private parties on consumer finance issues.

Will securities enforcement will be tougher? The SEC was pretty
quiet during the Trump years.
The SEC was active on certain fronts – insider trading, for example. A lot depends on what
happens in the securities markets. A rising market obscures a lot of problems; if the market
turns, there will be more claims. This country has some pretty severe hurdles for securities
class actions to jump over, and those aren’t going away – even in a new administration.

Will a post-pandemic environment lead government to relax
regulation to kick start business?
There may be some of that, but that’s also going to be offset by a Democratic
administration that believes it’s important to have regulation. One area where there
will be a tremendous focus is on climate, which was completely ignored by the Trump
administration. That doesn’t translate directly to litigation, but regulations could well
be issued over the next few years which could be in the form of carbon taxes or carbon
credit, trading etc. That leads to lawsuits.

A number of GCs are citing ESG as a growing field of liability and
potential disputes – do you see that in the US?
We’ve always had pretty robust requirements on environmental issues here, both in
securities laws and also with the National Environmental Policy Act. I am not sure that

will change, but enforcement will increase. Agencies like the Environmental Protection
Agency, which have been rendered almost toothless under the Trump administration, will
be able to take more aggressive steps to enforce regulation.

How should external advisers be adapting to changing client
demands?
Law firms need a value proposition. As litigation expenses increase – especially the cost of
electronic discovery, which has skyrocketed – companies will be more selective about the
cases they litigate. They will decide to handle those in the way that the transaction costs
of the litigation don’t exceed the economic value of what they are fighting about. Law
firms that adjust to that are the ones that will do best in the years to come.

How much scope do you see for a radical shake-up of the disputes
market in the US?
There is one major force we haven’t discussed yet that will only increase: litigation
finance. There’s more money in the market than ever before, looking to finance
litigation – that will have an accelerative effect, particularly on class actions, big antitrust
cases, the cases with the kind of discovery that will justify that investment.
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