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TRADING AFTER BREXIT:
NAVIGATING WTO RULES

If the UK formally exits the EU at the end of
the Article 50 process without a free trade
agreement with the EU in place, trade between
the UK and the EU will have to rely on WTO
rules. This article provides an introduction

to those rules for exporters and importers of
goods and services, and clarifies what Brexit
might actually mean for them, including the
possibility of increased tariffs, increased
customs formalities and other challenges.

Once the UK has formally left the EU at the end

of the Article 50 process there are a number

of possibilities as to the framework for trade in
goods and services between the UK and the EU.
One possibility is that trade between the UK and
the EU will be pursuant to WTO rules, at least until
a comprehensive free trade agreement is in place.

Absent a concluded agreement between the
UK and the EU, which could include an interim
agreement, it will not be possible to maintain
the status quo of tariff free trade in goods and
freedom of establishment within the single
market. This is because the EU, its Member
States and the UK will all be subject to WTO
rules post-Brexit.

1 The UK is a WTO Member in its own right, albeit its
membership is currently exercised by the EU.

A key feature of WTO rules is the most favoured
nation (MFN) principle. MFN treatment means,
generally, that one WTO Member cannot offer
treatment to another WTO Member which is
more preferential than the treatment it offers to
other WTO Members, unless it has entered into
a preferential trade agreement with that WTO
Member. Therefore, if either the UK or the EU
wished to preserve tariff free trade in goods or
freedom of establishment with the other for an
interim period post-Brexit with no formal interim
agreement in place, then the EU and UK would
also have to offer tariff free trade and freedom of
establishment to every other WTO Member.

An understanding of WTO rules may therefore be
very important for all companies importing and
exporting goods and services between the UK
and the EU.

The WTO was formed in 1995 as a successor

to the General Agreement on Trade and Tariffs
(GATT), which still forms part of WTO rules. Nearly
every State in the world is a Member of the WTO;
there are currently 164 Members, with Iran being
a notable exception.
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WTO rules aim at facilitating
international trade through common
standards and limiting protectionism.
WTO rules are set out in the
Agreement Establishing the World
Trade Organization (WTO Agreement),
and the issue-specific Agreements
which form Annexes to the WTO
Agreement. Such Agreements may
be multilateral (applying to all WTO
Members) or plurilateral (applying to
the WTO Members which have chosen
to apply them).

The current WTO Agreements cover
a wide range of issues including
tariffs; trade in services; intellectual
property; technical barriers to trade,
investment; rules of origin, and trade
defence mechanisms, for example
anti-dumping duties.

In addition, ‘Understandings’ which
provide clarification on certain WTO
rules are also annexed to the WTO
Agreement. An example of an
‘Understanding’ is the Understanding
on the Rules and Procedures
Governing the Settlement of Disputes.
WTO rules also cover the ‘“Trade Policy
Review Mechanism’. This mechanism
provides for the surveillance of

WTO Members’ trade policies, and
encourages transparency.

WTO rules are enforced through
litigation in the WTO’s Dispute
Settlement Body (DSB). Litigation
takes place on an inter-governmental
basis, so unlike under a typical Bilateral
Investment Treaty, there is no scope
for individuals or companies to sue a
government directly on the basis that
there has been a breach of WTO rules
in the DSB.

If trade between the UK and the EU
takes place according to WTO rules,
then companies involved in the trade
of goods between the UK and the EU
could face, amongst other things:
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B Increased tariffs. It is worth
noting that this may also be a
consideration for UK importers and
exporters generally if the UK loses
the benefit of the EU’s preferential
trade agreements with third
countries.

B Increased customs formalities,
which may lead to delay and
increased costs. Again all UK
importers and exporters, especially
those that rely on ‘just in time’
deliveries, should be aware of
this as trade between the UK and
non-EU countries that involves
transhipment of goods through a
European hub port may become
more difficult and time-consuming.

B Increased difficulties in
establishing the origin of
products. For example, a product
may currently be made from
materials produced in a number of
EU Member States and assembled
in the UK. The origin of the product
would currently be the EU, but
following Brexit it might not be clear
whether the origin of the product
is the UK or the EU, which could
affect how it would be treated when
exported.

Bl A potential need to comply with
two different sets of regulatory
standards in the UK and the EU.
This may not be that significant
an issue in respect of most
products, where both the UK and
EU are likely to follow established
international standards, but the
interpretation of standards by local
authorities could prove problematic.

In addition, a key consideration for
companies in the financial services and
insurance sectors is that they would no
longer be able to rely on passporting
rights when providing cross-border
services between the UK and the EU.

Nearly every State in

the world is a Member

of the WTO, there are
currently 164 Members,
with Iran being a notable
exception.
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Whilst the above is a worst case
scenario, and it is possible that a
post-Brexit interim agreement and/or
sector specific single market access
arrangements will be put in place until
a comprehensive EU-UK preferential
trade agreement enters into force, it
is advisable that companies that are
involved in cross-border trade between
the EU and the UK consider their
options and make contingency plans
so that they are not unduly affected if
the worst-case scenario happens.
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