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In a recent decision, the Singapore Court of 
Appeal has once again demonstrated its  
pro-arbitration stance. The case is of interest to 
parties involved with international arbitration in 
the region, and affirms the Singapore Courts’ 
commitment not to interfere with arbitral awards 
wherever possible.

In AJU v AJT (22 August 2011), the Singapore 
Court of Appeal overturned the High Court’s 
decision to set aside an interim arbitral award 
(the “Interim Award”). The High Court’s decision 
had been made on the ground that the Interim 
Award was contrary to Singapore public policy. 
Article 34(2)(b)(ii) of the UNCITRAL Model Law, 
which has force of law in Singapore by virtue 
of Section 3 of the International Arbitration Act, 
provides that a state’s courts may set aside 
arbitral awards where the award is in conflict 
with the public policy of that state.

Background

A dispute arose between AJU (the “Appellant”) 
and AJT (the “Respondent”) following the 
early termination of a contract relating to an 
annual tennis tournament held in Bangkok. 
The contract was governed by Hong Kong 
law, with disputes to be referred to arbitration 
in Singapore under the UNCITRAL Arbitration 
Rules. An arbitral tribunal (the “Tribunal”) was 
constituted under the banner of the Singapore 
International Arbitration Centre.

During the course of the dispute, the Appellant 
complained to the Special Prosecutor’s 
Office of Thailand that the Respondent had 
forged documents and made fraudulent 
representations to induce it to enter into the 
contract. An investigation was initiated.

Under the Thai Criminal Code:

1.	 Fraud is a “compoundable offence”, 
meaning the victim may require the 
prosecuting authority to issue a cessation 



order preventing prosecution of 
the offence. 

2.	 Forgery is a “non-compoundable 
offence”, meaning the victim 
cannot require the prosecuting 
authority to terminate a 
prosecution. Charges may be 
reactivated upon the production 
of additional evidence.

3.	 Agreements to stifle 
the prosecution of non-
compoundable offences are 
illegal. 

The parties subsequently signed 
an agreement (the “Concluding 
Agreement”), governed by 
Singapore law, which provided 
that the Appellant would withdraw 
its complaint to the Thai Special 
Prosecutor’s Office and pay a 
settlement sum to the Respondent, 
following which the Respondent 
would terminate the arbitration.

The Appellant paid the settlement 
sum and withdrew the complaint. 
The Thai Special Prosecutor’s 
Office issued a cessation order 
relating to the fraud charge and a 
non-prosecution opinion relating 
to the forgery charge. However the 
Respondent refused to terminate the 
arbitration, claiming: 

1.	 The forgery charge (being a non-
compoundable offence) could 
potentially be re-activated on the 
production of additional evidence 
from the Appellant or any other 
party, even if such evidence 
might be false. 

2.	 The Concluding Agreement had 
been agreed through duress and 
undue influence. 

3.	 The cessation order and non-
prosecution opinion were issued 
following bribes paid to Thai 
officials. 

The Appellant argued that a final 
settlement had been reached under 
the Concluding Agreement but 
the Respondent alleged that the 
Concluding Agreement was illegal, 
as it was an agreement to stifle the 
prosecution in Thailand of forgery (a 
non-compoundable offence) and the 
use of a forged document.

The Tribunal held that the Concluding 
Agreement was valid, enforceable 
and not illegal and published an 
Interim Award on this basis. It also 
ruled that the Interim Award served to 
terminate the arbitration pursuant to 
the terms agreed by the parties in the 
Concluding Agreement.

The High Court’s decision

On application by the Respondent, 
the Singapore High Court set aside 
the Interim Award and held that 
the Concluding Agreement was an 
agreement to prevent prosecution 
of the offences in Thailand and was 
illegal both under the governing law 
(Singapore) and the law of the place 
of performance (Thailand). It was 
therefore contrary to the public policy 
of Singapore.

The general rule in relation to arbitral 
awards is that they can be appealed 
only on questions of law and not on 
questions of fact. On the issue of 
whether the High Court could re-open 
the Tribunal’s findings of fact and/
or law and decide for itself whether 
the Concluding Agreement was legal, 
the judge held that “in an appropriate 
case, the court, in exercising its 
supervisory jurisdiction, may examine 

the facts of the case and decide the 
issue of illegality”.

The Court of Appeal’s decision

The Appellant appealed to the Court 
of Appeal, contending: 

1.	 The High Court had erred in 
law by rejecting the Tribunal’s 
findings of fact and had failed 
to give effect to the principle of 
finality in arbitral awards. 

2.	 The Concluding Agreement was 
not, on the facts, illegal as the 
High Court had ruled. 

The Court of Appeal agreed and held 
that the High Court had considered 
an alleged error of fact, not one of 
law or public policy. The High Court 
was wrong to re-open the Tribunal’s 
finding concerning the legality of 
the Concluding Agreement. The 
application of Article 34(2)(b)(ii) of the 
Model Law does not extend to errors 
of fact and allows for a decision to 
be re-opened only when a tribunal 
has made an error in deciding what 
constitutes a violation of public 
policy. The Concluding Agreement 
was legal.

The Court of Appeal noted that when 
considering whether to enforce an 
arbitral award on grounds of public 
policy, the objection in question 
must involve either “exceptional 
circumstances … which would justify 
the court in refusing to enforce the 
award” or a violation of “the most 
basic notions of morality and justice”, 
such as where a tribunal’s “decision 
or decision making process is tainted 
by fraud, breach of natural justice or 
any other vitiating factor …”.

In considering divergent UK 
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authorities on this point (Westacre 
Investments Inc v Jugoimport-SPDR 
Holding Co Ltd and Others [1999] 
QB 740 and Soleimany v Soleimany 
[1999] QB 785), the Court of Appeal 
chose to adopt an approach 
preserving the primacy and autonomy 
given to arbitral proceedings and 
upholding the finality of arbitral 
awards. This was in line with the 
Singapore International Arbitration 
Act. A dispute over public policy 
issues does not automatically entitle 
the court to re-open findings of fact. 

Implications

The decision reinforces the Singapore 
Courts’ determination to uphold 
the finality of arbitral awards 
wherever possible. It is clear from 
the decision that only in exceptional 
circumstances will the Singapore 
Courts refuse to enforce an Award on 
the basis of public policy.

For more information, please contact 
Barry Stimpson, Partner, on +65 6305 
9515 or barry.stimpson@hfw.com, 
or Kenneth Hickman (pictured right), 
Associate, on +65 6305 9535 or  
kenneth.hickman@hfw.com, or your 
usual contact at HFW.
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“The decision reinforces the Singapore 
Courts’ determination to uphold the 
finality of arbitral awards wherever 
possible. It is clear from the decision that 
only in exceptional circumstances will the 
Singapore Courts refuse to enforce an 
Award on the basis of public policy.”
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