
BREXIT CONSIDERATIONS  
AVIATION

The prospect of Brexit raises a number of questions and 
uncertainties for aviation – the paradigm example of an 
industry which relies on cross border operations and which, 
for UK and EU companies, is currently regulated to a very 
significant extent at European level.

Traffic rights to and within the EU
 n Intra-EU traffic rights were liberalised in the early 1990s,  

which promoted the creation and growth of low-cost 
carriers (LCC’s) whose main (sometime only) focus is 
intra-EU routes.

 n EU airlines can also establish themselves in any EU 
Member State.

 n LCC’s mostly depend on these rights for their business 
model.

 n By way of example, more than 50% of easyJet’s 
operations are intra-EU without touching the UK and 
operate a number of bases within Europe.

 n Brexit potentially has a dramatic impact:

 - Without an arrangement between the UK and the EU, 
UK carriers no longer have access to freedom of the 
skies within the EU.

 - They also cannot establish bases in other EU countries.

 - They cannot set up an operation, i.e. an airline, in an 
EU Member State because they will no longer satisfy 
nationality requirements for the grant of an operating 
licence in that country, i.e. 50% owned and controlled 
by EU nationals. 

 - UK carriers cannot therefore expand into Europe 
without having to deal with nationality/ownership and 
control restrictions.

 n In reality, by the end of the transition period, an air 
services agreement would be needed between the UK 
and the EU whereby UK carriers retain traffic rights to, 
from and within the EU and, probably, retain freedom of 
establishment rights. Switzerland operates on that basis 
for intra-EU traffic rights.

 n No doubt such an agreement could and would be put in 
place but there would be uncertainty pending that.  

Traffic rights outside the EU
Air transport agreements between the EU and third 
countries

 n Traffic rights between the UK and non-EU countries were 
traditionally negotiated on a bilateral basis and many still 
are.

 n However there have been increasing moves to develop 
and agree air services agreements on a pan-EU basis 
with third countries, thereby allowing airlines from any EU 
member state to operate to the third country and airlines 
of the third country to operate to any EU Member State 
pursuant to that one agreement. Such agreements also 
cover numerous other regulatory issues – consumer 
protection, environmental, competition, safety regulation, 
security. 

 n They supersede existing bilateral agreements such 
that traffic rights are accessed through the EU-level 
agreements.

 n Such EU aviation agreements exist with a number of 
countries including: US, Canada, Brazil and, pursuant 
to a Euro-Mediterranean Agreement, with numerous 
others including Morocco, Israel, Jordan, Albania, Bosnia 
Herzegovina, Serbia, Georgia. Negotiations have been 
proceeding with Ukraine, Lebanon, Tunisia, Australia, 
New Zealand and others. 

 n UK carriers currently benefit from traffic rights to 
the relevant third countries by virtue of those EU 
aviation agreements, rather than by virtue of bilateral 
arrangements.

 n  If the UK comes out of the EU, that throws those traffic 
rights into doubt and some renegotiation would be 
required – either new bilateral agreements or for the UK 
to be able to piggy back somehow onto the existing EU 
agreements with each third country – that would, one 
assumes, require tripartite discussions between the EU, 
the UK and each third country. 

 n The consequence – again – would be uncertainty as 
to what traffic rights would be available after Brexit and 
what terms might be imposed on those traffic rights. 
How strong would the UK’s negotiating position be if new 
bilaterals had to be agreed? 

 n What about a UK manufacturer who relies on exporting 
his products by air to a country with which the EU 



(rather than the UK alone) currently has an air services 
agreement? Can he be sure that he will still be able to 
send his goods promptly and without complications by 
air from the UK to his customers overseas? How will 
the uncertainty affect his business during the transition 
period?

Horizontal Agreements

 n Even in relation to the many third countries with whom 
the UK still has traffic rights established on a bilateral 
basis, some adjustment will be needed.

 n There are “horizontal agreements” between the EU and 
multiple third countries entered into over the last 10-15 
years which amended nationality clauses in existing 
bilateral air services agreements in order to bring them 
into line with the principle of freedom of establishment 
under EU law. The rationale is that traditional bilateral 
ASA’s which grant traffic rights only to carriers which are 
majority owned by nationals of each country are unlawful; 
under EU law, all EU airlines are entitled to access routes 
from any Member State on the same basis as that 
State’s national airlines. Consequently nationality clauses 
in bilaterals have been amended wholesale to provide 
that ownership and control by EU nationals, rather than 
nationals of the State in question is the requirement for 
the grant of traffic rights.

 n Query the impact of Brexit on all such horizontal 
agreements and the bilateral ASA’s they amended. Do 
all the UK bilaterals affected need to be re-amended 
to reinstate UK nationality designation? It is difficult to 
see why that would not need to be done – if the UK is 
no longer in the EU, would it wish EU airlines to retain 
access to traffic rights to third countries pursuant to the 
UK’s bilateral ASA’s with such countries?  

Application of EU aviation 
regulations

 n Virtually all aspects of aviation are now governed directly 
by EU regulation or EU-originating legislation.

 n It would be a massive sea change to revert to wholly 
national regulation; for an international industry that 
would result in fragmented regulation – already an 
issue when operating in many parts of the world but 
compounded if the UK applies different rules to the rest 
of Europe. 

Aviation Safety Regulation

 n Over the last 15 years regulation and oversight of EU 
carriers, aerospace manufacturers and maintenance 
organisations has moved largely to the European Aviation 
Safety Agency (EASA). To a significant extent, the UK 
Civil Aviation Authority exercises delegated authority 
pursuant to EASA regulations, and its own independent, 
national, regulatory functions are much diminished. 

 n Query how that would change with Brexit?

 n Probably as part of a UK-EU air services agreement, the 
UK would be required to adopt/apply EASA regulations.

 n But there would be uncertainty until an agreement was 
put in place. 

Consumer Regulation

 n The same considerations apply. Many EU-third country 
air services agreements require the third country to 
implement regulations applying the same standards 
as found in EU aviation consumer regulations, e.g. 
Regulation 261/2004 on delays, cancellations and 
denied boarding which has spawned a massive claims 
industry throughout Europe.

 n Some consumer regulations are not greatly popular 
with airlines but, in reality, Brexit would be very unlikely 
to mean that such regulations no longer apply. Instead, 
it would likely be a condition of continued traffic rights 
into and within the EU that the UK adopt or apply such 
regulations. The UK may find itself with a Swiss-type air 
transport agreement which effectively applies the EU 
aviation regulatory framework, albeit not wholesale.   

 n On the other hand, not every EU-third country air 
services agreement requires wholesale adoption of 
EU regulations, e.g. the US and Canada open skies 
agreements with the EU do not. Would this be a question 
of bargaining power as to what an EU-UK Aviation 
Agreement looks like? 

 n If the UK sought, for example, not to continue to apply 
EU aviation consumer laws, would that adversely impact 
airlines’ business? Would a passenger choose to fly 
with a French airline from Heathrow to Paris (knowing 
that if their flight was delayed, they have rights to claim 
compensation under EU regulations), or with a UK carrier 
who might not be required to pay compensation under 
applicable UK laws?   

Wider Consumer Regulation

 n Outside of pure aviation issues, virtually all modern 
English consumer legislation emanates from European 
law: product liability, laws governing package holidays, 
unfair consumer terms, alternative dispute resolution of 
consumer disputes, information and other requirements 
relating to e-commerce and online sales. How will Brexit 
affect such regulation?

 n Will all those laws continue to apply unaffected event 
though their legal basis lies in European law by which the 
UK may no longer be bound? 
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