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PREFACE

The aim of the tenth edition of this book is to provide those involved in handling shipping
disputes with an overview of the key issues relevant to multiple jurisdictions. As with previous
editions of 7he Shipping Law Review, we begin with cross-jurisdictional chapters looking at
the latest developments in important areas for the shipping industry, including international
trade sanctions, ocean logistics, offshore, piracy, shipbuilding, ports and terminals, marine
insurance, environmental and regulatory issues, decommissioning and ship finance.

We have invited contributions on the law of leading maritime nations, including both
major flag states and the countries in which most shipping companies are located. We also
include chapters on the law of the major shipbuilding centres and a range of other jurisdictions.

Each of these jurisdictional chapters gives an overview of the procedures for handling
shipping disputes, including arbitration, court litigation and any alternative dispute
resolution mechanisms. Jurisdiction, enforcement and limitation periods are all covered, as
are the key provisions of local law in relation to shipbuilding contracts, contracts of carriage
and cargo claims.

In addition, the authors address limitation of liability, including which parties can
limit, which claims are subject to limitation and the circumstances in which the limits can
be broken. Ship arrest procedure, which ships may be arrested, security and counter-security
requirements, and the potential for wrongful arrest claims are also included. The authors
review the vessel safety regimes in force in their respective countries, along with port state
control and the operation of both registration and classification locally. The applicable
environmental legislation in each jurisdiction is explained, as are the local rules in respect
of collisions, wreck removal, salvage and recycling. Passenger and seafarer rights are also
examined. The authors have then looked ahead and commented on what they believe are
likely to be the most important developments in their jurisdiction in the coming year.

The shipping industry continues to be one of the most significant sectors worldwide,
with the United Nations Conference on Trade and Development estimating that the
operation of merchant ships contributes about US$380 billion in freight rates to the global
economy, amounting to about 5 per cent of global trade overall. The significance of maritime
logistics in facilitating trade and development has become increasingly apparent in the past
year. Heightened and unstable freight rates, port closures, congestion and evolving shipping
requirements as a result of covid-19 and the Ukraine conflict have all had far reaching effects
beyond the shipping sector itself. As the international shipping industry is responsible for
the carriage of over 80 per cent of world trade, with over 50,000 merchant ships trading
internationally, the elevated shipping expenses and challenges to global logistics we have
experienced this year have exacerbated inflation and supply chain disruptions, adding to the
ongoing global crisis and hampering the maritime industry’s covid-19 recovery. We have seen
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Preface

global maritime trade, which plunged by approximately 4 per cent in 2020, recover at an
estimated rate of 3.2 per cent. In 2021, shipments reached 11 billion tonnes, a value slightly
below pre-pandemic levels.

The disruption caused by the pandemic and the war in Ukraine have brought to the
fore the importance of the maritime industry and our dependence on ships to transport
supplies. The law of shipping remains as interesting as the sector itself, and the contributions
to this book continue to reflect that.

We would like to thank all the contributors for their assistance in producing this edition
of The Shipping Law Review. We hope this volume will continue to provide a useful source of
information for those in the industry handling cross-jurisdictional shipping disputes.

Andrew Chambetlain, Holly Colago and Richard Neylon
HFW

London

May 2023
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Chapter 22

HONG KONG

Nicola Hui and Derek Tam'

I COMMERCIAL OVERVIEW OF THE SHIPPING INDUSTRY

Hong Kong is currently the ninth-busiest container port in the world,” handling over
16.6 million twenty-foot equivalent units (TEUs) of containers in 2022.> As at January
2023, there were more than 2,300 vessels on the Hong Kong Shipping Register, with a gross
tonnage of over 126 million,* making Hong Kong the fourth-largest register after Panama,
Liberia and the Marshall Islands.’> In addition, Hong Kong remains a major centre for ship
management, finance, insurance, logistics, terminal operations, maritime arbitration and
legal services.

Several factors make Hong Kong attractive.® Pursuant to an agreement with Mainland
China, Hong Kong-flagged ships receive a 30 per cent reduction in Chinese port dues.”
Furthermore, in addition to Hong Kong’s modest tax rate (16.5 per cent),® Hong Kong has
a competitive tax regime to support shipping activities. Income derived from international
carriage of goods and towage for Hong Kong-registered ships and charter hire for international
operations are exempt from profits tax.” Following the introduction of a concessionary profit
tax regime in 2020, qualifying ship lessors and managers would either be exempted from
paying profits tax on qualifying profits or be entitled to pay profits tax on qualifying profits at
asignificantly reduced rate.'® Another consideration is that Hong Kong substantially increased
the number of its double taxation relief agreements from just four to 56 as at November
2022." Most key international shipping conventions are applicable in Hong Kong.!?

Nicola Hui is a senior associate and Derek Tam is an associate at HFW.
www.mardep.gov.hk/en/fact/pdf/portstat_2_y_b5.pdf.
www.hkmpb.gov.hk/document/HKP_KTCT-stat.pdf.
www.mardep.gov.hk/en/pub_services/pdf/mon_stat.pdf.
www.hkmpb.gov.hk/document/mic_report.pdf.
www.mardep.gov.hk/en/pub_services/reg_gen.html.
www.hkmpb.gov.hk/publications/29.pdf.
www.gov.hk/en/residents/taxes/taxfiling/taxrates/ profitsrates.htm.

o 0 N QN N R W N =

www.hkmpb.gov.hk/en/competitive-tax-regime.html#: - :text=Shipping%20incentives,-Hong%20Kong%

20practises&text=Income%20from%20international %20carriage%20of,nationality%200{%20the%

20ships%20concerned.

10 Cheung, P, Chow, C., Wong, T. and Sian, K., 2020. Eligible for Ship Leasing Tax Concessions in Hong
Kong?. www.hfw.com/downloads/002515-HFW-Eligible-for-Ship-Leasing-Tax-Concessions-in-HK.pdf.

11 www.ird.gov.hk/eng/tax/dta_inc. htm.

12 See, for example, https://www.imo.org/en/About/Conventions/Pages/StatusOfConventions.aspx at

‘Ratifications by State’ for a list.
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The Sale of Goods (United Nations Convention) Ordinance, which adopts the United
Nations Convention on Contracts for the International Sale of Goods (CISG) to Hong
Kong, came into effect on 1 December 2022." This would enhance Hong Kong’s status as
an international trade centre.

With its many advantages, Hong Kong is well positioned to serve as the maritime
service hub, particularly with the development of the Greater Bay Area.'

I  FORUM AND JURISDICTION

i Courts

Hong Kong has an Admiralty Court, which handles claims regarding damage, loss of life
or personal injury arising out of a collision or any breach of the collision regulations. The
admiralty jurisdiction also includes claims in respect of liability falling on the International
Oil Pollution Compensation Fund, limitation actions, salvage claims and claims iz rem for
damage done by a ship.

The Limitation Ordinance (Cap 347) applies to most maritime claims except collisions,
for which two years applies. For claims in contract” and tort, the time limit is six years from
the date on which the cause of action accrued or from the date the damage was suffered,
respectively. For personal injury or death claims, the limitation period is three years from the
date on which the cause of action occurred.

ii  Arbitration and ADR

The Arbitration Ordinance (Cap 609) came into force in Hong Kong on 1 June 2011. It
incorporated the majority of the UNCITRAL Model Law on International Commercial
Arbitration and replaced the previous Arbitration Ordinance (Cap 341), thereby providing
a clearer framework. The Hong Kong courts are empowered to enforce emergency orders or
relief granted by an emergency arbitrator, whether the relief was initially granted by an arbitral
tribunal within Hong Kong or elsewhere.'® On 23 June 2017, the Arbitration Ordinance
was further amended to allow third-party funding of arbitration.”” On 16 December 2022,
the Arbitration (Outcome Related Fee Structures for Arbitration) Rules also became fully
operational, further boosting Hong Kong’s competitiveness as a leading hub for arbitration
and cross-border alternative dispute resolution.'®

On 1 October 2019, the Arrangement Concerning Mutual Assistance in Court-ordered
Interim Measures in Aid of Arbitral Proceedings by the Courts of the Mainland and of
the Hong Kong Special Administrative Region came into effect. The Arrangement allows

13 https://www.info.gov.hk/gia/general/202206/30/P2022063000275.htm.

14 The Greater Bay Area comprises the two Special Administrative Regions of Hong Kong and Macao, and
the nine municipalities of Guangzhou, Shenzhen, Zhuhai, Foshan, Huizhou, Dongguan, Zhongshan,
Jiangmen and Zhaoqing in Guangdong Province.

15 Hong Kong has ratified the International Convention for the Unification of Certain Rules of Law Relating
to Bills of Lading as amended by the Brussels Protocols of 1968 and 1979 (the Hague-Visby Rules); thus,
for cargo claims, a one-year contractual time bar modifies the statutory limitation period.

16 Sections 22A and 22B of the Arbitration Ordinance (Cap 609). Similar provisions are contained in the
Hong Kong International Arbitration Centre’s administered arbitration rules.

17 www.gld.gov.hk/egazette/pdf/20172125/es1201721256.pdf.

18 Arbitration (Outcome Related Fee Structures for Arbitration) Rules (Cap. 609D).
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any party to arbitral proceedings seated in Hong Kong and administered by the Hong
Kong International Arbitration Centre (HKIAC) or another qualified arbitral institution
to apply to the relevant mainland Chinese courts for interim measures in relation to the
arbitral proceedings, prior to the issuance of an arbitral award.” On 27 November 2020, the
Supplemental Arrangement Concerning Mutual Enforcement of Arbitral Awards between
the Mainland and the Hong Kong Special Administrative Region was signed to amend
the existing Arrangement by, among other things, allowing simultaneous applications for
enforcement to the courts of both the mainland and Hong Kong, and clarifying that the
court may, before or after accepting the application for enforcement of an arbitral award,
impose preservation or mandatory measures pursuant to an application.?” The Supplemental
Arrangement came into effect on 19 May 2021, further bolstering Hong Kong’s standing as
an international legal centre.”

According to the 2021 International Arbitration Survey by Queen Mary University of
London, Hong Kong was ranked as one of the top five most preferred seats for arbitration in
all regions.* Hong Kong’s main arbitration body is the HKIAC, which has been designated as
the appointing body under the Arbitration Ordinance to appoint arbitrators and to determine
the number of arbitrators when the parties to a dispute are unable to agree. In 2022, 344
new arbitration cases, with an aggregate amount in dispute exceeding HK$43.1 billion, were
submitted to the HKIAC.?

Hong Kong is also a centre for mediation in Asia. The Mediation Ordinance (Cap 620),
which came into force on 1 January 2013, provides a regulatory framework for standards in
the conduct of mediation.

iii ~ Enforcement of foreign judgments and arbitral awards

Judgments
There are three methods of enforcing a foreign judgment in the Hong Kong courts: under a
special arrangement with China, under a statutory regime or at common law.

Enforcement of civil and commercial judgments between Hong Kong and the mainland
is governed by the Arrangement on Reciprocal Recognition and Enforcement of Judgments
in Civil and Commercial Matters by the Courts of the Mainland and of the Hong Kong
Special Administrative Region Pursuant to Choice of Court Agreements between Parties
Concerned, signed on 14 July 2006, and the Mainland Judgments (Reciprocal Enforcement)
Ordinance (Cap 597), which came into force on 1 August 2008.%* The Mainland Judgments
(Reciprocal Enforcement) Ordinance applies to judgments requiring payment in commercial
and civil cases. The judgment creditor must register the judgment that it wishes to enforce in
Hong Kong within two years of the date of the judgment taking effect.

On 18 January 2019, the Arrangement on Reciprocal Recognition and Enforcement of
Judgments in Civil and Commercial Matters by the Courts of the Mainland and of the Hong
Kong Special Administrative Region was signed by the Supreme People’s Court and the Hong

19 www.doj.gov.hk/en/mainland_and_macao/pdf/arbitration_interim_e.pdf.

20  www.doj.gov.hk/en/mainland_and_macao/pdf/supplemental_arrangementr_e.pdf.

21 www.doj.gov.hk/en/community_engagement/press/20210518_pr1.html.

22 arbitration.qmul.ac.uk/media/arbitration/docs/LON0320037-QMUL-
International-Arbitration-Survey-2021_19_WEB.pdf.

23 www.hkiac.org/news/hkiac-releases-statistics-2022.

24 www.doj.gov.hk/eng/public/enforcement.html.
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Kong government. The Arrangement widens the existing scope for reciprocal recognition
and enforcement of civil judgments in Hong Kong and the mainland. On 26 October 2022,
the Legislative Council passed the Mainland Judgments in Civil and Commercial Matters
(Reciprocal Enforcement) Ordinance.”” Upon its commencement, the Arrangement will
supersede the Choice of Court Arrangement (currently in force through the Mainland
Judgments (Reciprocal Enforcement) Ordinance).?

Foreign judgments in civil and commercial matters may be enforced in Hong Kong
under the Foreign Judgments (Reciprocal Enforcement) Ordinance (Cap 319). The countries
that have reciprocal arrangements with Hong Kong are listed in the Foreign Judgments
(Reciprocal Enforcement) Order (Cap 319A) and include Australia, Austria, France, Belgium
and Iraly.” A judgment creditor with a foreign judgment for the payment of a sum of money
from a country listed under the Order can make an ex parte application to the Court of
First Instance to register that foreign judgment after fulfilling certain requirements under
the Foreign Judgments (Reciprocal Enforcement) Ordinance. The application must be made
within six years of the date of the judgment, or, if there has been an appeal against the
judgment, of the date of the last judgment given in those proceedings.® Once the foreign
judgment is registered, it can be enforced in Hong Kong as a Hong Kong judgment.

If a foreign judgment cannot be enforced under one of the aforementioned Ordinances,
it may be enforced at common law. To do so, fresh proceedings must be brought by the
judgment creditor in a Hong Kong court. The judgment creditor must issue a fresh writ in
Hong Kong and serve it on the defendant. The court will not go into the underlying merits
of the claim founding the foreign judgment if certain conditions are met. The judgment
creditor must prove that the foreign judgment:

a isafinal and conclusive judgment;
6 is for a fixed sum of money;
c was not obtained by fraud;

d was obtained in a foreign court that had jurisdiction over the defendant according to
the Hong Kong rules; and
e is not contrary to Hong Kong rules of public policy or natural justice.

After commencing proceedings, the plaintiff can apply for summary judgment on the basis
that the defendant has no defence. If summary judgment is not given, the action will proceed
to trial.

Arbitration awards

Hong Kong is an arbitration-friendly jurisdiction, as well as enforcing arbitration awards. If
parties fail to appeal against, set aside or refuse enforcement of arbitration awards, the court
will usually order cost on an indemnity basis, subject to exceptional circumstances.”

25 www.elegislation.gov.hk/hk/2022/11!en.

26 www.doj.gov.hk/eng/public/enforcement.html.

27 Foreign Judgments (Reciprocal Enforcement) Order, Schedules 1 and 2.

28 Foreign Judgments (Reciprocal Enforcement) Ordinance, Section 4(1).

29 Auw R (Arbitration: Enforcement) [2009] 3 HKLRD 389 and approved by the Court of Appeal in Grand
Pacific Holdings Ltd v. Pacific China Holdings Ltd (in lig) (No.2) [2012] 4 HKLRD 569 and in Gao Haiyan
v. Keeneye Holdings Lrd [2012] 1 HKLRD 627.
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Enforcement between Hong Kong and the mainland is governed by the Arrangement
Concerning Mutual Enforcement of Arbitration Awards between the Mainland and the
Hong Kong Special Administrative Region, signed in June 1999, and amended by the
Supplemental Arrangement, signed on 27 November 2020.%°

Hong Kong, as part of the People’s Republic of China, is a party to the Convention
on the Recognition and Enforcement of Foreign Arbitral Awards 1958 (the New York
Convention), which provides for the mutual enforcement of arbitration awards in over
160 contracting states.’’ The Hong Kong courts also have discretionary power to enforce
arbitration awards from countries that are not parties to the New York Convention.

Furthermore, the Arrangement Concerning Reciprocal Recognition and Enforcement
of Arbitral Awards between the Hong Kong Special Administrative Region and the Macao
Special Administrative Region was signed in January 2013. Under this Arrangement, Macao
arbitration awards are enforceable in Hong Kong in the same way as other non-New York
Convention awards; the grounds for refusal to enforce a Macao award are in line with the
grounds set out in the New York Convention. This Arrangement deals with the problem
brought about by both Hong Kong and Macao having their own judicial systems but not
being separate countries for the purpose of the New York Convention, and is similar to the
Arrangement already in place between Hong Kong and mainland China.

IIT SHIPPING CONTRACTS

i Contracts of carriage

Contracts of carriage in Hong Kong are governed by the Carriage of Goods by Sea Ordinance
(Cap 462), giving the full force of law to the Protocols 1968 and 1979 to amend the
International Convention for the Unification of Certain Rules of Law Relating to Bills of
Lading (the Hague-Visby Rules), which has been ratified by Hong Kong.?? The Hague-Visby
Rules govern the rights and liabilities of both the carrier and the shipper. Provided that one
of the criteria that are set out in the Hague-Visby Rules applies (e.g., shipment from Hong
Kong, bill of lading issued in Hong Kong or if the bill of lading provides for the Rules to
apply), then the only instance when the Rules will not apply is when the contract of carriage
does not require a bill of lading or similar document of title to be issued.*® Although the
Hague-Visby Rules do not apply to charter parties per se, they are frequently incorporated in
charter parties by agreement by way of a clause paramount.*

ii ~ Cargo claims
In Hong Kong, cargo claimants generally plead on three bases: in contract (bill of lading), in
tort or in bailment.

30 www.doj.gov.hk/en/mainland_and_macao/pdf/supplemental_arrangementr_e.pdf.

31 heeps://www.hkmpb.gov.hk/publications/hkMaritime_EN_280H198W_APR27_op.pdf.

32 Neither the UN Convention on Contracts for the International Carriage of Goods Wholly or Partly by Sea
2008 (the Rotterdam Rules) nor the UN Convention on the Carriage of Goods by Sea 1978 (the Hamburg
Rules) have been ratified by Hong Kong and are not expected to be in the near future.

33 See the Hong Kong cases of Carewins Development (China) Ltd v. Bright Fortune Shipping Ltd & Anor
[2009] 5 HKC 160 and Synehon (Xiamen) Trading Co Lid v. American Logistics Ltd [2009] 6 HKC 283.

34 Onego Shipping & Chartering BV v. JSC Arcadia Shipping (The Socol 37) [2010] 2 Lloyd’s Rep 221.
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Under Section 2(2) of the Bills of Lading and Analogous Shipping Documents
Ordinance (Cap 440), anybody who is the ‘lawful holder’ of a bill of lading has title to sue.®
The lawful holder can be a person in possession of the bill:

a who is identified on the bill as the consignee of the goods;

6 as a result of completion, by delivery of the bill, by endorsement of the bill or by
transfer of the bill; or

¢ as a result of any transaction whereby he or she would have become a holder under
point (a) or (b) when the transaction took place at a time when possession of the bill
no longer gave a right (as against the carrier) to possession of the goods to which the
bill relates.

The holder must be a holder in good faith.

It is important for cargo interests to determine who is the contractual carrier to be
sued. If a demise clause is incorporated into the bill, even if the bill is not provided by the
shipowner or demise charterer of a vessel (e.g., a charterer’s bill), a contract may exist between
the shipowner or demise charterer and the shipper. The demise clause will have to show a clear
intention to act in such a manner. This has been the subject of previous (English) case law,*
as has the way in which the bill of lading is signed, which can also have legal consequences.”

There are time limits for any cargo claim made under the Hague-Visby Rules, which
will generally apply (e.g., by virtue of a clause paramount, sub-bailment on terms or a
Himalaya clause). Notice of loss or damage must be given by the party claiming the damage
within three days of the cargo being delivered (failure to do so has evidential consequences),
while any proceedings, unless an extension of time is agreed between the parties, will be
substantively time-barred if they are not brought within one year of the date of delivery or
the date when the cargo should have been delivered.*® If the Hague-Visby Rules do not apply,
then the normal six-year time bar for contract and tort applies.

iii ~ Limitation of liability

On 4 December 2017, with the Merchant Shipping (Limitation of Shipowners Liability)
(Amendment) Ordinance 2005 coming into effect, Hong Kong applied the International
Maritime Organization’s IMO) latest amendments to the limits of liability under the 1996
Protocol to amend the Convention on Limitation of Liability for Maritime Claims 1996
(the 1996 LLMC Protocol).”’ In respect of loss of life and personal injury claims for ships
not exceeding 2,000 tonnes, the new limit is 3.02 million special drawing rights (SDRs) plus
additional amounts for larger vessels; in respect of any other claims for ships not exceeding
2,000 tonnes, the new limit is 1.51 million SDRs plus additional amounts for larger vessels.“

35  The Hong Kong equivalent to the UK’s Carriage of Goods by Sea Act 1992.

36 See Hector [1998] 2 Lloyd’s Rep 287; Flecha [1999] 1 Lloyd’s Rep 612; and Starsin [2000] 1 Lloyd’s
Rep 85.

37 In 7he Starsin’[2003] UKHL 12 [2003] 1 Lloyd’s Rep 571, the House of Lords decided that the printed
demise clause on the reverse of the bill was overridden by specific provisions of the bill (e.g., the signature)
on its front and the bill was evidence of a contract with the charterer.

38 The Hague-Visby Rules, Article ITI(6).

39  Merchant Shipping (Limitation of Shipowners Liability) Ordinance [Cap 434], https://www.clegislation.
gov.hk/hk/cap434.

40 ibid., Article 6 of Schedule 2.
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Under Hong Kong law, a person may limit his or her liability for claims in respect of
loss of life or personal injury, or loss of or damage to property (such as other ships, harbour
works, basins or waterways and aids to navigation), so long as the claims in respect of which
he or she is alleged to be liable fall within Article 2 of the Convention on Limitation of
Liability for Maritime Claims 1976 (LLMC Convention 1976) as set out in Schedule 2 of
the LSL Ordinance. Once this is established, he or she will be entitled to a decree limiting
his or her liability, unless any person opposing the making of the decree proves that his or
her conduct bars entitlement to limitation. Article 4 provides that a person liable shall not
be entitled to limit his or her liability if it is proved that the loss resulted from his or her
‘personal act or omission, committed with the intent to cause such loss, or recklessly and
with knowledge that such loss would probably result’. This is a high obstacle to overcome.
In a 2016 case, Floata Consolidation Limited v. Man Lee Hing (Hong Kong) Vehicles Limited
and others, the Hong Kong Court of First Instance cited Saint jacques II ' to confirm in
obiter that the LLMC Convention 1976 imposes a ‘very heavy burden’ on the party seeking
to break the limit under Article 4. In Star Centurion,” the Court of Appeal held that the
element of wreck removal that formed part of the owners’ claim for the wreck against the
colliding vessel is not subject to limitation.

IV REMEDIES

i Ship arrest
Arrest in Hong Kong

The International Convention Relating to the Arrest of Sea-Going Ships 1952 (the Brussels
Convention) applies in Hong Kong. The maritime claims for which a ship may be arrested
are set out in Section 12A(2) of the High Court Ordinance (Cap 4). One can arrest a vessel in
Hong Kong for the purpose of obtaining security in aid of foreign proceedings. A ship under
any flag may be arrested in Hong Kong and security arrests are permitted.

Ownership

When exercising its admiralty jurisdiction, the court must be satisfied that the person who
would be liable for the claim in personam was either the sole beneficial owner of the vessel or
the demise charterer at the time the iz rem action is commenced.

Sister ship arrests

By virtue of Section 12B(4) of the High Court Ordinance, a sister ship may be arrested if,
when the cause of action arose, the defendant was the ‘owner or charterer of, or in possession
or in control’ of the offending ship, and at the time when the action is brought, the defendant
is ‘the beneficial owner as respects all the shares’ of the ship to be arrested. In the Decurion
case,” the Hong Kong High Court limited the scope for sister ship arrest, deciding that
‘control’ for the purposes of Section 12B(4) must mean something more than the control

41 Margolle and Another v. Delta Maritime Co Ltd (The ‘Saint Jacques IT) [2002] EWHC 2452 [18].
42 [2016] 2 HKLRD 1091.

43 [2022] HKCA 1089.

44 The Decurion (No. 2) [2013] 2 HKLRD 930.
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that would normally come with the possession of a ship. It was decided that ‘control’ of the
ship rests with the person who is able to tell the person in possession of the ship what to do
with the ship.

The concepts of associated ship arrest and bunker arrest are not recognised under Hong
Kong law. It may, however, be possible under Hong Kong law to obtain an injunction to
prevent bunkers from being used.

Procedure

A ship may be arrested if the arresting party has a cause of action that carries with it a right of
arrest. A party wishing to arrest in Hong Kong must first issue an in rem writ against the ship
in the Hong Kong admiralty jurisdiction of the Court of First Instance. No counter security
is required, although the arresting party has to provide an undertaking (usually in the form of
a solicitor’s undertaking) to pay the bailiff’s expenses of the arrest and the costs of maintaining
the ship under arrest.

The person who intends to arrest the vessel should file in court a writ of summons and
the arrest papers, which include an affidavit to lead to arrest.* The affidavit will set out the
details of the claim and, as it is ex parte, the arresting party has an obligation to make full
and frank disclosure in relation to the material facts stated in it.“ The affidavit is the only
evidential requirement for arrest and the arresting party need only establish a prima facie right
to arrest, in good faith, as reaffirmed in Bo Shi Ji 393.

The party applying to arrest the vessel bears the cost of maintaining the vessel while it is
under arrest. Further security will be charged daily. The party applying to arrest the vessel will
also be liable for the bailiff’s expenses and any overtime. Furthermore, it may be necessary to
pay to bunker and provision the vessel and its crew.

Wrongful arrest

Depending on the facts and conduct of the parties, the warrant of arrest may be set aside and
the owner of the arrested ship can make a claim for damages for wrongful arrest. However,
the Hong Kong courts are reluctant to award damages for wrongful arrest and a claim will
only succeed if the owner of the arrested ship could prove that the arresting party acted in bad
faith or in a grossly negligent manner,”” which is a very high level of proof.

ii Court orders for sale of a vessel

Court orders for the sale of a vessel can be obtained cither pendente lite or upon judgment,
the former being more common. The latter method relates to enforcement (e.g., by way of a
writ of fieri facias).

When in rem claims are defended, ordinarily the vessel’s owners (or their protection and
indemnity club) will put up security to allow the vessel to depart with the claim to be litigated
in an appropriate forum. Thus, the vessel will generally not be sold.

However, if the vessel’s owners are in financial difficulty, a sale pendente lite is possible.
An order can be made within six to eight weeks in limited circumstances when a vessel has

45 ibid., Order 75, Rules 3, 5, 8 and 23A.

46 On full and frank disclosure see Oriental Phoenix [2014] 1 HKLRD 649 and King Coal [2013]
2 HKLRD 620.

47 See The Evangelismos (1858) 12 Moo PC 352 [775].
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been arrested in Hong Kong but before an award or judgment has been obtained, essentially
to stop asset wastage pending a judgment. The court will require a good reason to make such
an order (e.g. when the costs of maintaining the arrest may exceed the value of the claim,
thereby diminishing the value of the plaintiff’s security).

Broadly, the order of priorities is as in England.* For buyers, the attraction of purchasing
a vessel sold by the court is that it will be free of encumbrances.®

V  REGULATION

Collisions, salvage and wrecks
Collisions

The Merchant Shipping (Safety) (Signals of Distress and Prevention of Collisions)
Regulations (Cap 369N) gives the International Regulations for Preventing Collisions at
Sea 1972 (COLREGs) force of law in Hong Kong. It is an offence under the Shipping and
Port Control Ordinance (Cap 313) to contravene any of the COLREGs, unless the person
charged proves that he or she has taken all reasonable precautions.*® The decision of the Court
of Final Appeal in Kulemesin Yuriy and Tang Dock-Wah v. HKSAR>' offers helpful guidance
on the scope of criminal responsibility for navigation that endangers the safety of any person
at sea. In HKSAR v. Chow Chi-wai and Lai Sai-ming,* a coxswain was sentenced to eight
years imprisonment after being found guilty of manslaughter by a Hong Kong jury. The
case arose out of a collision on 1 October 2012 between two ferries in Hong Kong waters,
resulting in the loss of 39 lives.

The doctrine of proportionate fault applies with respect to claims for property damage;>
however, where loss of life or personal injury is suffered by a person on board a vessel owing
to the fault of that vessel or of any other vessel, the liability of the owners of the vessels is
joint and several.* Rights of contribution between the owners of the vessels concerned are
preserved. A vessel is not liable for damage or loss to which it has not contributed.” If it is
not possible to establish degrees of fault, the liability is apportioned equally.

There is a two-year limitation period for civil claims arising out of a collision.*®

Salvage

The provisions of the International Convention on Salvage 1989 (the 1989 Salvage
Convention) applies in Hong Kong by way of Section 9 of the CDLS Ordinance. Any salvage
contracts governed by Hong Kong law would be treated in the same manner as any other
contract made under Hong Kong law. Pursuant to Section 12A(2)(i) of the High Court

48 The Sparti [2000] 3 HKLRD 561, 564.

49 Meeson, Admiralty Jurisdiction and Practice (5th edition, 2017), page 180.

50 Shipping and Port Control Ordinance (Cap 313), Section 10.

51 [2013] 16 HKCFAR 195.

52 HKSAR v. Chow Chi-wai and Lai Sai-ming [2015] HKCFI 267.

53 Merchant Shipping (Collision Damage Liability and Salvage) Ordinance (Cap 508), Section 3.
54 ibid., Section 4.

55 ibid., Section 5.

56 ibid., Section 7.
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Ordinance, the Admiralty Jurisdiction of the Court of First Instance has jurisdiction to hear
and determine any claim under the 1989 Salvage Convention, any claim under any contract
for or in relation to salvage services, or any claim in the nature of salvage.

There is a two-year limitation period for salvage claims, commencing from the day on
which the salvage operations are terminated.”’

Wheck removal

Section 21 of the Shipping and Port Control Ordinance empowers the Director of Marine to
order the removal of stranded, abandoned or sunken vessel in the waters of Hong Kong and
impose punishment for non-compliance. The Director has wide powers to contract with tugs
and salvors for this purpose. Pursuant to Section 12 of the Merchant Shipping (Limitation of
Shipowners Liability) Ordinance (Cap 434), most of the provisions of the LLMC Convention
1976 (as amended by the 1996 Protocol) have force of law in Hong Kong; however, claims
in relation to the cost of wreck removal are not subject to limitation of liability under Hong

8 as confirmed in Star Centurion. This was confirmed in Perusabaan Perseroan

Kong law,
(Persero) PT Pertamina v. Trevaskis Ltd,”® where the party was not allowed to limit its wreck
removal claim. Although the Nairobi International Convention on the Removal of Wrecks
2007 (the Nairobi WRC 2007) came into force in China on 11 February 2017, it does not

apply to Hong Kong.

VI OUTLOOK

Hong Kong’s geographical location and proximity to the mainland has cemented its position
asa major maritime hub in the region. The covid-19 epidemic in the past three years has greatly
impacted Hong Kong as a highly open economy.®® With the anti-epidemic measures being
relaxed, the shipping industry is slowly recovering from the pandemic. It is more important
now than ever that the government and the key commercial principals in the maritime trade
continue to work collaboratively towards strategic planning for the sustainable growth of
the industry and to capitalise on its unique advantage in the region. The Chief Executive
of Hong Kong put forward in his latest policy address that the government will work with
the Hong Kong Logistics Development Council and the shipping industry to promote high
value-added modern logistics development by reinforcing intermodal transport to strengthen
the key role played by Hong Kong in the logistics chain of the Greater Bay Area, promoting
the development of high-end and high value-added logistics services such as the processing of
cold chain goods and pharmaceuticals and encouraging a wider application of smart logistics
solutions.®! Port digitalisation, automation, global sustainability and environmental social
governance are growing trends for the maritime industry.

Furthermore, China’s National 14th Five-Year Plan, released in March 2021, continues
to reinforce and advance Hong Kong as a centre for international legal and dispute resolution
services in the Asia-Pacific region,* which isan important support to the national development

57 International Convention on Salvage 1989, Article 23.

58 Cap 434, Section 15, unless an order has been made under Subsection 15(1).

59 [2021] 2 HKLRD 4.

60 hteps://www.policyaddress.gov.hk/2022/public/pdf/policy/policy-full_en.pdf (paragraph 137).
61 hteps://www.policyaddress.gov.hk/2022/en/p47 html.

62 www.info.gov.hk/gia/general/202103/11/P2021031100509.htm.
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of economic activities in the mainland. This is given Hong Kong’s strategic location at the
heart of the Asia-Pacific region and its being the only common law jurisdiction in China with
an up-to-date arbitration law regime with effective and enforceable interim relief.

Hong Kong is a free and international metropolis connected to the mainland and
the world. Hong Kong, as an international financial, shipping and trade centre, remains
highly competitive.*®

63 heeps://www.policyaddress.gov.hk/2022/public/pdf/policy/policy-full_en.pdf (paragraph 144).
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