Oil and Gas

October
2016

The oil and gas industry is going through unprecedented change, with market
disruption coming from a number of different quarters all at once: falling oil
prices, depleting reserves, and concerns about climate change bringing an ever-
tighter regulatory squeeze as we move towards the inevitability of a low-carbon

(or no-carbon) future.

Offshore projects - visas
required again

In what has been an ongoing battle between the
Department of Immigration and Border Protection
and the Maritime Union of Australia (MUA), on

31 August 2016 the High Court unanimously
declared that a determination made by the
minister to exempt workers on vessels in offshore
oil and gas industries from visa requirements was
invalid.

The decision is the latest matter associated
with the decision in the Allseas Construction’
case, which ruled that non-citizen workers on
two Allseas Construction vessels working on
installation pipelines fell outside of Australia’s

1 Allseas Construction S.A. v Minister for Immigration and
Citizenship [2012] FCA 529

‘migration zone’ (as defined by the Migration Act
1958 (Cth) (the Migration Act)). Accordingly, these
foreign workers were not required to obtain visas
and were not subject to compliance with the Fair
Work Act 2009 (Cth), which provides a safety net
of minimum terms and conditions of employment.

Following a series of events, a determination
was made by the minister on 2 December 2015
pursuant to s9A(6) of the Migration Act, which
had the effect that non-citizens working on
relevant vessels and floating structures were not
subject to the visa regime because they were
deemed not to be in the migration zone.

In this latest decision, the High Court agreed with
the MUA and offshore employees, who sought

a declaration that the determination was beyond
the minister’s power stipulated in sQA(6) of the
Migration Act, and therefore invalid.

In their judgment, the High Court noted that the
purpose of section 9A(B6) was to provide for only
limited exceptions for particular activities related
to the offshore visa regime, not to entirely negate
the extension of the visa regime to vessels and
structures that were not Australian Resources
Installations.

holman fenwick willan hfw




The MUA welcomed the decision and
said that it would protect local jobs on
offshore oil and gas projects and curb
the incentive for companies to hire
foreign workers that could be paid less
and work under less stringent safety
standards and conditions.

The federal government has called the
High Court’s decision “disappointing”
and that it would add red tape,

costs to the industry and reduce the
competitiveness of one of Australia’s
biggest export earners.

The outcome of the decision is that
foreign crew and workers in the
offshore resources industry will now
have to apply for and obtain visas
before they can work in the offshore
resources sector.

HFW'’s deep sector expertise, combined
with a global capability, and experience
working at every stage of the oil and
gas lifecycle, means our advice is
tightly-honed to the commercial realities
of any situation. The story differs for
each business, dependent on where
they sit in the oil and gas lifecycle:

they may be adapting by adjusting
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Employers in the offshore resources
industry must ensure that they are
compliant with Australian employment
and immigration law, requiring them to
provide visas and minimum pay and
working conditions to their foreign crew
and workers.

The decision is important because it
provides the final verdict on the visa
requirements for the offshore resources
industry against a background of
uncertainty.

Holman Fenwick Willan has experience
handling and obtaining work visa
applications for foreign crew.

their portfolios and capital structures;
wishing to renegotiate their contracts;
looking to sell off extraneous parts of
their business; bringing in new skill-
sets through acquisitions; focusing

on operational efficiencies or investing
in new technologies. Whatever their
strategy and requirements, HFW can
help to protect their existing and future
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positions, secure advantage in a fast-
changing environment, whilst at the
same time minimising risks.

In this market, the right advice can
make the difference between failure and
success.
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