SUPREME COURT OF
THE UNITED STATES
GRANTS CERTIORARI TO
FINALLY RESOLVE SPLIT
IN THE CIRCUITS OVER
THE AVAILABILITY OF
PUNITIVE DAMAGES IN
SEAMEN'’S PERSONAL
INJURY SUITS

In the aftermath of the Supreme Court’s
landmark decision in Miles v. Apex Marine
Corp.,' federal and state courts have
grappled with whether a seaman has the
right to recover punitive damages under a
claim of unseaworthiness. On December
7, 2018, the Supreme Court of the United
States granted the petition for a writ of
certiorari filed by The Dutra Group in The
Dutra Group v. Batterton, which should
resolve the issue.
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“The courts of appeals - including two
that hear the most admiralty cases - are
thus irreconcilably divided on whether
punitive damages are available in
unseaworthiness actions and on how to
read the Supreme Court’s two leading
recent decisions on remedies in
maritime actions.”

As the Ninth Circuit Court of Appeals
observed, this case presents an

issue “of considerable importance

in maritime law” that has “divided”
the lower courts: whether punitive
damages may be awarded to a
seaman in a personal injury suit
based on an alleged breach of the
general maritime duty to provide a
seaworthy vessel.? In Dutra, the Ninth
Circuit ruled that punitive damages
are available on such a claim. That
ruling, the court recognized, is in direct
conflict with McBride v. Estis Well
Serv, LLC,* a recent decision of the
en banc Fifth Circuit, which held that
punitive damages are not available in
unseaworthiness cases.

The disagreement between the
Fifth and Ninth Circuits turns largely
on how to reconcile the Supreme
Court’s decisions in Miles v. Apex
Marine Corp. and Atlantic Sounding
Co. v. Townsend.* In Miles, the Court
unanimously held that damages
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for loss of society and lost future
income may not be awarded in an
unseaworthiness action under general
maritime law.® The Court stressed that
Congress did not authorize either form
of damages in negligence actions
under the Jones Act,® which provides
remedies for seamen injured or killed
in the course of their employment as
a result of the employer’'s negligence.”
The Court explained that respect

for Congress's preeminent role in
maritime law required that the scope
of recovery under the judge-made
action for unseaworthiness— which
emerged in its current form as a strict
liability claim in the mid-twentieth
century—be no more expansive than
under the remedies Congress had
authorized for negligence in the Jones
Act.®

In Townsend, a closely divided Court
held that punitive damages may

be awarded in claims based on the
separate general maritime doctrine of

maintenance and cure. The Townsend
Court stressed that “[t]he reasoning

of Miles remains sound.”® 557 U.S. at
420. Nonetheless, the Court concluded
that Miles did not control the scope of
remedies for maintenance and cure,
which (unlike unseaworthiness) was
“well established” as a claim before
the Jones Act was enacted, and which
has “different origins” from and is
“independent” of unseaworthiness.’®
The Court also emphasized that

there was a “common-law tradition

of punitive damages” in the maritime
context before the Jones Act was
enacted, and it found “no evidence
that claims for maintenance and

cure were excluded from this general
admiralty rule."

In Dutra, the Ninth Circuit concluded
that Townsend rather than Miles
governs punitive damages in
unseaworthiness claims.”? Pointing

to the Supreme Court’s language in
Townsend that there was a “common-
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law tradition of punitive damages”

in the maritime context before the
Jones Act was enacted,” the Ninth
Circuit found “no persuasive reason

to distinguish maintenance and

cure actions from unseaworthiness
actions with respect to the damages
awardable."* Miles, according

to the Ninth Circuit, precludes

only nonpecuniary damages in
unseaworthiness actions. But, the
court reasoned, punitive damages are
neither pecuniary nor nonpecuniary,
and so Miles does not speak to the
availability of punitive damages.”

By contrast, the Fifth Circuit
concluded that punitive damages in
unseaworthiness claims are precluded
by the reasoning of Miles, which
limited damages in unseaworthiness
claims to those available for
negligence under the Jones Act (which
does not authorize punitive damages),
and that Townsend, which concerns
the distinct claim for maintenance and
cure, is irrelevant to unseaworthiness
actions.'®

The courts of appeals—including

two that hear the most admiralty
cases—are thus irreconcilably divided
on whether punitive damages are
available in unseaworthiness actions
and on how to read the Supreme
Court's two leading recent decisions
on remedies in maritime actions.

Two amicus curiae briefs were filed
in the Supreme Court. The Maritime
Law Association of the United States
(MLA), a nationwide bar association
with a membership of approximately
2,600 attorneys, federal judges, law
professors, and others interested

in maritime law, cites amongst its
objectives the advancement of reforms
in the maritime law of the United
States to promote uniformity. MLA's
brief notes that the Ninth Circuit's
ruling in Dutra conflicts with rulings
of the First, Second, and Sixth Circuit
Courts of Appeals and, in particular,
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the Fifth Circuit. The MLA brief further
asserts that the conflict creates
substantial uncertainty for maritime
actors and those who advise them
about the risks and potential exposure
presented by litigation, and increases
the risk of improper forum shopping.
MLA therefore, without voicing
support for either Dutra’s or Batteron's
argument, urged the Supreme Court
to review the Ninth Cicruit's decision in
Dutra.
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The second amicus brief was filed by
At-Sea Processors Association, Pacific
Seafood Processors Association,
Groundfish Forum, National Fisheries
Institute, Freezer Longline Coalition,
and Alaska Bering Sea Crabbers.
These entities are all associated

with the U.S. fishing and processing
industry in various capacities. As
stated in their brief, each is a marine
operator subject to the Jones Act and
to general maritime law doctrines
such as unseaworthiness. They note
in their brief that the Ninth Circuit’s
holding that punitive damages are
available under the maritime doctrine
of unseaworthiness, exposes a critical
industry “to a potentially massive
increase in damages exposure—a
result that is mistaken as a matter

of law and misguided as a matter of
policy.” It urges the Supreme Court
to grant review and reverse the Ninth
Circuit’s judgment.
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Recognizing the conflict and
significance of the Ninth Circuit’s
ruling, on December 7, 2018, the U.S.
Supreme Court of the United States
granted the petition for a writ of
certiorari filed by The Dutra Group, and
will review the Ninth Circuit’s decision.
It is anticipated that the Supreme
Court's ruling will resolve the conflict
and clarify whether punitive damages
are recoverable in an admiralty case
for any cause of action in addition to
the arbitrary and capricious denial of
maintenance and cure.



HFW has over 550 lawyers working in offices across Australia, Asia, the Middle East,
Europe and the Americas. For further information about our shipping capabilities,
please visit www.hfw.com/shipping

hfw.com

© 2018 Holman Fenwick Willan LLP. All rights reserved. Ref: 00836

Whilst every care has been taken to ensure the accuracy of this information at the time of publication, the information is intended as guidance only.
It should not be considered as legal advice. Holman Fenwick Willan LLP is the Data Controller for any data that it holds about you. To correct your
personal details or change your mailing preferences please email hfwenquiries@hfw.com

Americas | Europe | Middle East | Asia Pacific



