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NEW TWO YEAR LIMIT IMPOSED ON THE USE OF
TERM CONTRACTS

The Fair Work Legislation Amendment (Secure Jobs, Better Pay) Act 2022 (Cth) (Act) has introduced several
changes in Australia, including by placing limits on the use of fixed and maximum term contracts (fixed-term
contracts). The amendments will come into effect in December 2023.

What are the changes?

From that time, employers will be prohibited from entering into fixed-term contracts with employees, in
circumstances where, among other things:

e the fixed-term contract has a term of more than two years;

e the fixed-term contract contains an option to renew for another term, such that the employee may be
employed for an overall term that is more than 2 years; or

e the fixed-term contract provides for an option or right to renew or extend the contract more than once.

It will also be unlawful in some cases for parties to enter into a series of consecutive fixed-term contracts, including
where the combined terms exceed 2 years, where an employee will be performing the same, or substantially similar
work, under the contracts or there is a substantial continuity of the employment relationship between the contracts.
Employers that contravene these provisions may be liable for civil penalties.

Are there any exceptions?

There are limited exceptions to the fixed-term contract prohibition including where an employee is engaged:

e to perform only a distinct and identifiable task involving specialised skills;

e under a contract in relation to a training arrangement;

e under a contract to undertake essential work during a peak demand period;

e toundertake work during emergency circumstances or during the temporary absence of another employee;

e andintheyear the contract is entered into, the amount of the employee’s earnings under their contract
exceeds the high-income threshold for that year (which is currently $162,000.00 );

e under a contract that relates to a position that is funded in whole or in part by the government where the
funding is payable for a period of more than 2 years and there are no reasonable prospects that the funding
will be renewed after the end of that period;

e under a contract that relates to a governance position that has a time limit under the governing rules of a
corporation or association of persons; or

e under a contract where the employer is permitted to enter into the fixed-term contract by a term specified
in a modern award.

The burden of proving the existence of an exception rests with the employer.

Anti-avoidance provisions

The Act also introduces some anti-avoidance provisions, essentially aimed at preventing the circumvention of the
prohibition relating to fixed-term contracts set out above.

Specifically, an employer must not take action to avoid the prohibition by:

e terminating then re-engaging an employee in order to break continuity of employment;

e delaying re-engaging an employee for the purpose of breaking continuity of employment;

e changing the work or tasks of the employee; or

e engaging another person to perform the same or substantially similar work for the employer as the
employee had performed.



Fixed-term information statement

There is also a new information statement to be provided to fixed-term employees fromm December 2023.
Specifically, employers will be required to provide employees with a fixed-term contract information statement
before or as soon as practicable after the fixed-term contract is entered into.

A failure to provide the new statement may expose an employer to civil penalties.

What happens if a fixed-term contract is entered into in breach of the prohibition?

If an employer enters into an employment contract that is in breach of the prohibition, the term that provides for the
contract to end at or on a specific date will have no effect. However, the remainder of the contract will operate
unaffected.

This could result in an employee becoming entitled to notice of termination of their employment and redundancy
pay, and may provide them with protection from unfair dismissal.

Resolving disputes

In the first instance, the parties are required to attempt to resolve any dispute relating to the new fixed-term
contract provisions by discussions at the workplace level. However, if a resolution cannot be achieved, a party can
refer the dispute to the Fair Work Commission. The Fair Work Commission will be able to deal with the dispute as it
considers appropriate, and this may involve mediation, conciliation, making recommendations, expressing opinions
or, if both parties agree, arbitration.

What next?

Given the potential adverse consequences arising from non-compliance with the prohibition, it is important that
employers start planning for the commencement of these new provisions. To that end, we have put together the
following checklist to assist clients.

Employer checklist

e Check your current use of fixed-term contracts to assess whether they comply with the prohibition.
e Ifyourcurrent use is inconsistent with the prohibition:

o Check whether any of the exceptions are likely to apply and, if they do, check whether there is
sufficient evidence to justify the application of the exception (given burden of proof rests with
employer);

o Where no exceptions apply, consider what needs to be done to achieve compliance by
December 2023 (noting the anti-avoidance provisions).

e Forwhere no exception applies, review and edit your template fixed-term contracts to ensure that they:
o Areforaterm of less than 2 years (or for a total term of less than 2 years with one option to renew
included); and
o Do not contain any clauses permitting multiple renewals.

Check whether recruitment practices are compliant with the prohibition.
Review the language of job advertisements to ensure consistency with the prohibition.

e Access the Fixed-Term Contract Information Statement to be published by the Fair Work Ombudsman
and introduce a procedure to ensure it will be provided to employees that are offered fixed-terms
contracts.

e Consider and forecast any changes to staffing that may need to occur in light of the prohibition (noting
the anti-avoidance provisions).

e Train managers in the operation of the prohibition.
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