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PO S |T|VE STJ On Robson da Silva Balbe vs. Airline

(REsp No. 1.796.716 — MG), the Superior

DECISION PROHIBITS Tribunal of Justice (“STJ", the Brazilian
“SAUTOMATIC” MORAL Supreme Court for non-constitutional

matters) decided that moral damages

DAMAG ES FOR FL'G HT for fI!ght c!elay are not “automatif:" and
DELAY IN BRAZIL require evidence of “an extraordinary

fact that has offended the core of the
appellant’s personality”, to justify this
type of compensation.




Our View

The STJ decision is positive as it
prevents the possibility of moral
damages being “automatically”
awarded to a passenger for flight
delay without any actual evidence
that would justify it. Despite its
non-binding effect, we hope that
this ruling will serve as guidance to
other Brazilian Courts when deciding
similar cases.

The Case

After the cancellation of a domestic
flight, the passenger commenced
legal proceedings seeking moral
damages against the airline, under
the allegation that it had not properly
provided its services. The original
flight, from Juiz de Fora, Minas
Gerais, to Sao Paulo, was delayed

and subsequently cancelled. The
passenger was reallocated to another
flight, of the same airline, arriving at
his final destination with a delay of
over four hours.

The passenger claim was
originally dismissed by the First
and Second Instance Courts

of Minas Gerais. Subsequently,
three STJ Justices have also
unanimously upheld the decision.

According to the STJ, it is undisputed
that there was a flight delay
followed by cancellation and that
the airline, pursuant to Art. 14 of
the Brazilian Consumer Defence
Code (“CDC"), is strictly liable (i.e.
irrespective of fault) for the failure
in the service provision. However,
the STJ decided that it is necessary
to ascertain if this failure actually
generated moral damages [to the
passenger] to be compensated.
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This is an important change in the
STJ's approach to this type of claim,
as it has in the past decided that
moral damages were presumed
(i.e.in re ipsa) provided that there
was a delay, without the need of
the passenger actually showing any
moral damages arising from it.

The Reporting STJ Justice, Nancy
Andrighi, stated that there was a shift
from her previous understanding
of the issue because, according
to her, flight delays and flight
cancellations are common in
most Brazilian airports and this
could not automatically entitle

a passenger to receive moral
damages, without proving his/her
psychological pain arising from it.

According to the Reporting Justice,
the facts and circumstances of

the particular case will assist to
establish if the passenger sustained
any moral damages, for example:

(i) length of the delay; (ii) if the

airline provided alternatives to the
passenger; (iii) if it provided clear
information to the passenger about
the delay/cancellation; (iv) if it offered
material support (i.e.food, hotel
accommodation) when the delay
was considerable; (v) if the passenger,
because of the delay, missed, for
instance, an urgent commitment.

In her decision, the Reporting Justice
mentions a few examples of STJ
decisions allowing moral damages:
(i) in a delay of over 8 hours, when
the airline did not provide material
assistance or information on the
delay to the passenger; or, (i) in a
delay of over 9 hours, where the
passenger was unable to spend

time with his father in his final hours.
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However, in another case, (iii) in a
delay of almost 8 hours, the STJ
decided that the passenger should
not be awarded moral damages
because the airline offered two
alternative solutions to the problem:
(@) hotel accommodation paid by the
airline and reallocation to a flight the
following day; or, (b) making part of
the travel by road.

The Reporting Justice concludes
that, in the present case, the
passenger did not provide any
evidence - for instance that he
missed an appointment at the place
of destination — that could justify an
award for moral damages.
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